Private Equity (Transfer of Undertakings and Protection of 

Employment) Bill

1. TUPE provides fundamental protections for workers where one company takes over another and the identity of the employer changes.  Where there is a transfer of a controlling shareholding in a company the ownership of the company changes but the identity of the employer remains the same.  As a result the protections of TUPE do not normally apply.  This does not mean, however, that the effects of the change in ownership are not felt by those employed by the company. 

2. The implications for the workforce following a private equity takeover can be very significant and far-reaching.  The well-known takeover of AA by private equity led to 3000 people being made redundant.  This is just one example of the impact of such a change in ownership.  Evidence suggests that where there is a change in ownership following investment by a private equity group this leads to substantial changes to terms and conditions, job losses and the undermining of trade union rights.

3. John Heppell introduced a Private Members Bill to attempt to extend fundamental protections to vulnerable workers with the support of Unite the Union.  The aim of his Bill was to apply the protections of TUPE to share transfers, including private equity transactions and schemes of arrangement, in private or public companies. 

Content of the Bill

4. The key provisions of the Bill can be summarised as follows:

a. Where attempts are made to vary contracts, a variation by reason of the transfer will be void.  Variations in connection with the transfer may be permitted in certain circumstances.  

b. To:

i. Guarantee existing terms and conditions post transfer. 

ii. Provide special protection of the guaranteed terms and conditions for a specified period post transfer.

c. Any dismissal by reason of the share transfer to be automatically unfair unless an economic technical or organisational reason relating to changes in the workforce applies. 

d. Preservation of collective agreements and trade union recognition.

e. Obligation to inform and consult pre-transfer (on a takeover offer being made):

i. Workers to be informed of potential risks to their jobs and terms and conditions.  Information provided to be both specific and detailed;

ii. Trade unions/ employee representatives to have sufficient time to prepare their response and sufficient time to negotiate before the proposed takeover;

iii. Remedy for failure to do so: injunction preventing transfer until obligation to inform and consult complied with.  

f. Obligation to inform and consult post-transfer. 

Remedy for failure to do so: compensation.

g. Election of employee representatives where there is no recognised trade union. 

Response to the Bill
5. Opponents of the Bill have argued that its provisions are not necessary because the protections sought are already provided for in other areas of employment law.  They also claim that further regulation would place a restraint on investment in the capital market.

6. Advocates of the Bill dispute this, arguing instead that employers all too easily force through changes to terms and conditions and redundancies and seek to undermine trade union rights.  This requires additional protections and regulation.  Furthermore, in the case of information and consultation the Regulations relating to this only apply to businesses of a certain size and if a sufficient percentage of the work force has requested it.  Under the proposals in the Bill the requirement to inform and consult would automatically apply as soon as a takeover offer is made.  The Bill aimed to codify good practice rather than placing a heavy burden upon business.

7. The Bill had its second reading in Parliament on 7 March 2008.  It was not supported by the Government or the opposition parties.  Following a debate lasting over four hours it was withdrawn, in return for an offer from the Government of a round table meeting.  This will be a meeting for the interested parties to further discuss the issues raised by the Bill.  

8. While the Bill has not progressed to the next stage it has raised awareness of an important issue which must be addressed.  It will be interesting to watch what, if any, progress can be made through the round table discussions.  Until workers rights are effectively protected when the ownership of their employer changes it is clear that this issue will and should remain a real concern to trade unions and their members.
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